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ECS —who we are
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Agenda

« Basic overview of NEC contracts
«  Why and when TSC4 is used, how it works,
 Core clauses:
1. General;
2.The Contractor’s Main Responsibilities;
3.Time;
4. Quality Management;
5.Payment;
6. Compensation Events;
7. Use of Equipment, Plant & Materials;
8. Liabilities & Insurance;
9.Termination
* Main & Secondary Options : X1-X24
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NEC App. Download

 Used Google Play store.
* Look for ‘nec coniract’ — Download.
* Provides insight into the latest NEC projects and events.

 You can also include your profile and interact on the App.
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e
CCS www 65 C0.20

CAPITAL PROJECTS

AAAAAAAAAAAAAAAAAAAAAAAA

11



TSC Coniracts Overview

e TSC:

% Used for the appointment of contractors o manage and deliver ongoing
services over a period.

% Suitable for maintenance, facilities management, and other long-term
service contracts.

e TSS:

% Used for sub-contracts under TSC.

e TSSC:

% For less complex or lower-value term service coniracts.

% Simplified form of the TSC, easier o manage for straightforward service
arrangements.

e
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Contracts in NEC4 family

PSC & PSS

ECC & ECS

TSC & TSS

U'I|
I|

COMPLEXITY

ECSC & ECSS
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OTHER CONTRACTS

BUSINESS CASE DELIVERY
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NEC4 Box Set
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box one the contracts
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Guidance notes structure

Vol 1:Procurement and contract strategies

Vol 2: Contract preparation

Vol 3: Supplier selection

Vol 4: Contract management
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Using the NEC4
Term Service Contract

Why, when and how

et
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When to Use TSC4

e TSC4 is to appoint a contractor for operation and / or maintenance of a
system (e.g. a Power Station, Tank Farm/s) for a service period

 TSC4 is to maintain state of an asset/ affected property for a period of
time:
— Operations or maintenance;
— Facilities management.

* Project requirements usually differ from operational or maintenance
requirements.

* Provide the service continuously or on a Task-by-Task call off basis
e Three Main Options, A, C and E;
e 16 Secondary Options

e
.. eC S WWW.ECS.C0.ZAa 17
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Application of ECC and TSC

State B /

. operate State B
4 to maintain / oP
Use TSi service for a fixed Term

Or use on its own to provide a service
- street cleaning; maintain robots etc.

State A

am
T
= CCS
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Main Features of TSC4

* Provision of a service for a service
period:
— May include some new work;

— Could subcontract ‘projects’ required by the
service using ECC4, ECSC4 or PSCA4.

e Service performed on “Affected
Property”:
— Not just on Client’s property; could be on

Client’s customers’ property e.g. house
- €CS connections.

CCCCCCCCCCCCCCC
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1SS4-Subconiracting Under TSC4

e Used for subcontracting when TSC4 is the
main contract.

 Subconiracting same as ECC4:
— Liability as if Contractor had not subcontracted;

— No provision for nominated subcontractors;
— Can list acceptable subcontractors in Scope.

e
CCS www 65 C0.20
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NEC4 Term Service Short Contract (TSSC4)

 |deal for services not requiring much
management
— Cleaning services
— Routine maintenance of non complex
buildings
— Gardening
— Meter reading
— Painting
— Security services

— GCS www 63 C0.20

OJCS
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Building a NEC “House” TSC Contract

Core Clauses:

e Works

e Services “Foundation, Doors,

* Supply and windows,
Water and

(ECC,PSC,SC,ISC,FC,ALC) electricity, Walls
and Roof”

Short, Subcontract

Add main opfions: A,C and E Add secondary options: X1 - X24, Z clauses

W1 (Dispute Resolution)

Contract Data plus Scope and pricing
data

Add schedule of cost
components:

e = E =
= ec S WWW.ECS.C0.Za 22
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Contract Strategies in TSC4

Core clauses, main and
secondary Options

e
CCS www 63 C0.20
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TSCA4 Parties and Role Players:

 Parties are Client and Contractor.

 Contract managed on behalf of the Client by the
Service Manager:

— May be internal or external the Client’s
organisation; no Supervisor as in ECC;

— Role is defined by the actions he takes.

 Adjudicator appointed at the outset to decide
disputes when they arise.

 Contractor lists key persons in Contract Data Part
Two as in ECCA4.

o~
e
eC S WWW.eCs.C0O.zZ4a
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Contract Strategy

e Client chooses the conditions of contract by
stating in Contract Data that :

 “The conditions of contract are the core clause
and the clauses for main Option , dispute
resolution Option and secondary Options
of the NEC4 Term Service Coniract, June
2017”

— Only one main Option, always dispute Option
W1 (SA), and secondary Options as required.

fa
.’ eC S WWW.ECS.CO.Z4 25

CAPITAL PROJECTS

AAAAAAAAAAAAAAAAAAAAAAAAAA



Core clause sections in TSC4

1. General 6. Compensation
2.The Contractor’s events
main 7. Use of Equipment,
responsibilities Plant and Material
3. Time 8. Liabilities and
4. Quality insurance
management 9. Termination
5. Payment

.. eC S WWW.ECS5.C0.Za 26
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TSC4 Main Options

e Choose one option: A, C, orE
“+Option A - Priced Contract with Price List
“*Option C - Target Coniract with Price List
“+Option E - Cost Reimbursable Contract

T
= CCS www 63 C0.20
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TSCA4 Pricing System

e All main Options use a price list.

* The price list includes items of service which could
be lump sum, quantity multiplied by rate, or rate
only.

e Service items not on the price list priced like
compensation events ( Defined Cost plus Fee)

* The price list in Option E may be used for budgeting
purposes only.

.’ eC S WWW.ECS.CO.Z4 28
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Section 1: General

NEC4 Term Service Coniract

-
= CCS
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General

 Clause 10 - Actions

 Clause 11 - Identified and defined terms
 Clause 12 - Interpretation and the law
 Clause 13 - Communications

e Clause 14 - The Service Manager
 Clause 15 - Early Warning

e
CCS www 63 C0.20
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General

e Clause 16 - Conftractor’s proposals
 Clause 17 - Requirements for instructions
e Clause 18 - Corrupt Acts

e Clause 19 - Task Orders

— GCS www 63 C0.20

OJCS
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Clause 10-19

 Clause 10-19 provides the general
obligations and duties of the Client and the
Contractor as well as the requirements for
mutual trust and cooperation (“Good faith™)
and communication

e Lays groundwork for positive and effective
working relationship between the Client and
the Conftractor - minimise conflict, enhance
transparency, align goals.

.. eC S WWW.ECS5.C0.Za 32
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Co-operation

am
.. ec S WWW.eCS.CO.Za 34
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Clause 10: Actions

10.1.The Parties and the Service

Manager shall act as stated in this
contract

10.2. The Parties and the Service
Manager act in spirit of mutual trust
and co-operation

e
CCS www 63 C0.20
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Clause 11: Identified & defined terms

11.1 terms in italics identified in Contract Data
11.2 Defined terms with capital initials

(1) Accepted Plan (8) Fee

(2) Affected Property (9) Other

(3) Contiract Date (10) Parties

(4) Corrupt Act (11) Plant and Materials
(5) Defect (12) Price List

(6) Early Warning Register (13) Provide the Service
(7) Equipment (14) Scope

Definitions also in Option clauses

am
T
= CCS www 63 C0.20
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(15) Service Areas

(16) Service Period

(17) Subcontractor

(18) Task

(19) Task Completion

(20) Task Completion Date
(21) Task Order

36



Clause13: Communications

e Which can be read, copied and recorded
— in writing; oral has no validity.

o Effective on receipt.

 Respond within period for reply.

* Period for reply can be exiended:

13.7 Each notification to be separate from
others.

T
= CCS www 65 C0.20
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Clause14: Service Manager

e Service Manager:

— acceptance of work does not change
Contractor’s responsibility;

— may delegate any action;

— may withhold acceptance for any reason; those
not stated are compensation events.

 only Service Manager can change Scope.

e Client may replace Service Manager after notifying
the Contractor.

am
e
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Clause15: Early warning

 Contractor and Service Manager give early warning
about price increase, delay, or impaired effectiveness
of the service;

 Or even by Contractor regarding one of its risks.

e Service Manager enters early warnings in an Early
Warning Register.

* Either Service Manager or Contractor call risk reduction
meeting.

e Seek solutions and revise Early Warning Register.

e
.. eC S WWW.EC5.C0.Za 39
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Clause 16: Confractor’s Proposal

* Provides a structured process for the
Contractor to propose changes or
improvements to the service

 The Service Manager may accept,
propose a change to or inform its non-
acceptance.

— With non-acceptance, provide reasons

.. eC S WWW.eCs.C0.za 40
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Clause 17: Requirements for instructions

e Service Manager or Contractor to notify of as
soon as either becomes aware of:

— ambiguity or inconsistency
— an illegal or impossible requirement in the Scope

e Service Manager gives instruction resolving it

* May lead to a compensation event.

am
e
CCS www 63 C0.20
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Clause 18: Corrupt Acts

* Prohibits the Conftractor from committing a
corrupt act.

* Places responsibility on the Confractor to
take action to stop corrupt act of the
Subcontractor or supplier should they be
aware

 The Confractor includes provisions in
subconiracts and coniracts for the supply of
Plant and Materials and Equipment.

e
CCS www 63 C0.20
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Task Orders

* Allows for some or all work to be
instructed by Task Order; a “call-off”
arrangement.

e Task includes a collection of items from
the Price List.

 Task Order is Service Manager’s
instruction to carry out the Task.

e Task has own Completion Date,
programme.

WWW.eCs.C0.zAa
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The Use of Task Orders

e When is a Task Order used?

— Small project for betterment of the Affected Property during a
continuous service;

— The type of service is known but not when or where it is to be
performed; not continuous.

— Outsourcing of a highly specialised service; availability
guaranteed as and when needed for a long period of time.

— Short duration plant outage maintenance projects repeated to
a planned sequence.

e
.. eC S WWW.eCs.C0.za 44
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Section 2;: Contractor’s
main responsibilities

et
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The Contractor

 The Contractor’s obligations and responsibilities in
delivering the service in accordance with the Scope.

* This includes ensuring compliance with relevant
specifications, legal requirements, and quality standards.

e Also covers the management of subcontractors as well
as the provision of necessary resources.

e Clause aims to ensure the Contractor delivers effective
and efficient service to the agreed standards.

.. eC S WWW.ECS.C0.ZAa 46
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The Contractor

 Clause 21 - Design of Equipment

e Clause 22 - People

 Clause 23 - Working with the Client and Others
 Clause 24 - Subcontracting

 Clause 25 - Other Responsibilities

e Clause 26 - Assignment

e Clause 27 - Disclosure

e
CCS www 63 C0.20
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Clause 21: Design of Equipment

 The Contractor must submit particulars of a design of an item of
Equipment to the Service Manager for acceptance if the Service
Manager instructs the Contractor to submit such design

 The Service Manager may not accept the design of an item if it is
found that the design will not allow the Contractor to Provide the
Service in accordance with:

— The Scope
— Accepted Plan
— applicable law

am
e
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Clause 22: People

 The Conitractor has a responsibility to provide every key person
named in the contract to do the job or they must provide a
replacement person that the Service Manager has accepted

 They must submit the name, relevant qualifications and
experience of the proposed replacement person to the Service
Manager for acceptance. Non acceptance by the Service

Manager could be due to their qualifications and experience not
meeting a sufficient standard

 The Service Manager can instruct the Contractor to remove a
person for a valid reason and if they do so then they no longer
have any connection with the service included in the contract

e
.. eC S WWW.eCs.C0.za 49

CAPITAL PROJECTS

AAAAAAAAAAAAAAAAAAAAAAAAAA



Clause 23: Working with the Client and
Others

 The Contractor is to cooperate with others including in
obtaining and providing information which they need in
connection with the service.

 Has to share the Affected Property with Others as per the
Scope.

 The Client and the Conitractor should provide services in
other things stated as per the Scope.

e If the Client incurs any cost as a result of the contractor not
providing the services and other things is assessed by the
Service Manager and then paid by the Contractor.
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Clause 24: Subcontracting

 Liability as if he had not subcontracted.

 Subconiractors people & equipment as though
they were Contractors.

e Subcontractor subject to Service Manager'’s
acceptance.

e Contractor should make use of NEC subconiracts:
or Client specifies in Scope.
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Clause 27: Other Responsibilities

 Approval from Others where necessary.
e Access to work being done.
 Confractor obeys instructions:

— Service Manager not Party to the coniract.

 Health and safety requirements stated in the
Scope; regulating compliance with Act, not
restating it.

T
= CCS www 65 C0.20

CCCCCCCCCCCCCCC
AAAAAAAAAAAAAAAAAAAAAAAA

52



Clause 26: Assignment

 Either of the Parties should notify the other party if
they intend to tfransfer the benefit of the contract
or any rights under it.

* The Client does not transfer a benefit or a right if
the receiving party does not intend to act in the
spirit of mutual trust and co-operation.
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Clause 27: Disclosure

e Parties do not disclose information obtained in
connection with the service except when
necessary to carry out duties listed in the contract

 The Contractor can only publicize the service if
the Client agrees
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Clause 30 -36

e Clause 30 - Starting and the Service Period
 Clause 31 - The Conftractor’s plan

* Clause 32 - Revising the Confiractor’s plan

* Clause 33 - Task Order programme

 Clause 34 - Revising the Task Order programme

* Clause 35 - Access

e Clause 36 - Instructions to stop or not to start work
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Clause 30 -36

e Sets out the schedule- related requirements and
procedures that govern the delivery of the service

» Established starting, completion and access
dates to ensure both parties understand the
project timelines.

* Mandates submission of detailed Conftractor’s
Plan for acceptance-promotes accountability
and transparency
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Clause 30: Starfing & the Service
Period

e Conftractor does not start work:

— until the starting date and Provides the Service throughout the
entire Service Period.

— included in Task until the service manager has issued the Task
Order and does the work so that the Task Completion is on and
before the Task Completion date - task order not issued after
service period ends.

e Service Period can be extended until the latest task completion
- Service Manager will not issue another task order.
- Contractor only provides service related to outstanding tasks.
- Conftractor’s liabilities limited.
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Clause 33: Acceptance of a
programme

 Clause 33.3 outlines the requirements related to the
acceptance of the Contractor's programme.

o Specifically, it allows the Service Manager to not
accept a programme if it does not realistically
represent the Contractor's actual plans.
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Section 4: Quality management
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Clause 40 -44

e Clause 40 - Quality Management system
e Clause 41 - Tests and inspections

e Clause 42 - Testing and inspection before
delivery

* Clause 43 - Notifying and correcting defects
 Clause 44 - Accepting Defects
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Clause 40-44

 Provides a comprehensive framework throughout the service
delivery process and require the Contractor to:

% Establish & maintain a quality management system
» Conduct testing and inspections (especially before delivery)

» Address defects (Notify and correct)

e Contractor corrects Defects within a time which minimises the
adverse effect on the Employer or Others:

“*No requirement of Service Manager to notify;

“+*SM to assess cost to E of correcting by others if C fails to correct
in time required;

“*SM arranges access for C to correct.

e
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Section 5: Payment

et
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Clause 50 -53

 Clause 50 - Assessing the amount due
e Clause 51 - Payment

e Clause 52 — Defined Cost
e Clause 53 - Final assessment
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Payment Time Periods

assessment SM certifies Certified
date payment payment is
1 week made
M

ﬁ

3 weeks or other

period stated in CD -

Interest 51.2

-
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Clause 50-53

e Specifies procedures for:

“*Calculating and making payments
with focus on final payment

“*Determining defined costs
“*Establishing timeframes for payments

*Consequences of late payment and
provides direction when it comes to

any changes

WWW.eCs.C0.zAa



52.1 Defined Cost

e All the Contractor’'s cost which are not included in the
Defined Cost are tfreated as included in the Fee.

e Defined Cost includes only amounits calculated using
rates and percentages stated in the Contract Data and
other amounts at open market or competitively tendered
prices with deductions for all discounts, rebates and taxes
which can be recovered.
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What is in fee percentage?

e Option A:

e Only profit & head office costs for
compensation events.

 Most already included in Prices and rates in
the Price List.

e Options C & E:

e All work paid at Defined Cost plus Fee; only
contribution to HO costs and profit.
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Section 6: Compensation events
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Clause 60 -66

e Clause 60 - Compensation events

 Clause 61 - Notifying compensation events

e Clause 62 - Quotations for compensation events
* Clause 63 — Assessing compensation events
 Clause 64 - The Service Manager’s assessments
 Clause 65 - Proposed instructions

e Clause 66 - Implementing compensation events
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Clause 60-66

e Compensation events are:

Events which, if they occur, and do not arise from the Contractor’s fault,
entitle the Contractor to be compensated for the effect of the event.

o Establishes a systematic approach for managing compensation events
throughout the contract period.

* Provides clear guidelines for identifying, assessing and resolving
compensation events

o Key features:
“ Notification, quotation, assessment, implementation

“* Proposing instructions- The Contractor does not proceed with services
unless a quotation is accepted.

e
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Compensation event process

e Similar to other NEC contracts:

— Notification by Service Manager or by the Contractor within
stated time period.

— Instruct Contractor to provide quotation for cost and time
effects.

— Basis of assessment is included in the contract.
e Service Manager to assess if the Contractor does not assess correctly.

— Implementation.
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Section 7: Use of Equipment, Plant
and Material
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Clause 70 -71

e Clause 70 — The Client’s title to Plant and Materials

 Clause 71 - The Parties’ use of equipment, Plant
and Materials
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Clause 70-72

* Provides comprehensive framework for managing
the use of equipment, Plant, and Materials within the
Service Areas.

e Outlines the responsibilities of the Contractor for
providing, maintaining and vutilizing their own
resources, ensuring compliance with quality and
safety standards.

e Sets conditions for the usage of the Client’s
resources, including care, maintenance and liability.
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Section 8: Liabilities & Insurance
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Clause 80 -86

 Clause 80 - Client’s liabilities

 Clause 81 - Contractor’s liabilities

 Clause 82 - Recovery of costs

e Clause 83 - Insurance Cover

 Clause 84 - Insurance policies

e Clause 85 - If the Contractor does not insure
 Clause 86 - Insurance by the Client
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Clause 80-86

e Parties understand their liability and the required insurance to
mitigate risks

* Protects both Parties against potential financial losses arising from
service delivery
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Section 9: Termination
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Clause 90-93

e Clause 90 - Termination

 Clause 91 - Reasons for termination

* Clause 92 - Procedures on termination
e Clause 93 - Payment on termination
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9. Termination (Clause 90-93) Cont.

e Establishes clear procedure for:
“* Notification
s Cessation
*Payment
s Settlement of accounts

e
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9. Termination (Clause 90-93)

e Outlines the reasons, procedures and

consequences of termination by both the Client
and the Confractor.

e Ensure termination is structured, fair, and
protects the interests of both Parties.

e Cover termination due to:
s+ Default
*Insolvency
“*Non-performance
“ Force majeure

— €CS www 63 C0.20
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Dispute Resolution Options

-
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Dispute Resolution Options

e Two options : W1 & W2
* For use in South Africa, always choose W1

* W2 is only required if the contract is subject to the
UK’s Housing Grants, Construction and
Regeneration A1996
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Option W1

* Provides a structured and efficient mechanism for resolving
disputes.

 First, a dispute that arises out of the contract is referred to the
Senior Representatives in accordance with the Dispute
Reference table: (next slide)

 Each party would submit their statements of case to each
other

o Senior Representatives attempt to resolve dispute within 3
weeks after which they produce of the issues agreed and not
agreed on.

* [f the dispute is not resolved by the Senior Representatives, it is
referred to and decided by an Adjudicator.

e
.. eC S WWW.EeC$.C0.ZA 88

CAPITAL PROJECTS

AAAAAAAAAAAAAAAAAAAAAAAAAA



What is Adjudication?

* Not arbitration or litigation.
 Ensures disputes addressed prompily.

e Adjudicators decision binding in the interim until
overturned by court or arbitration award.

e Allows for continuation of contracts without significant
delays due to unresolved disputes.

e Allows for legal recourse if either part is dissatisfied with
the Adjudicator’s decisions — maintains fairness.
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Appointing the Adjudicator

e W1.2 Adjudicator appointed at time Parties

conclude their contract or nominated by others:

— Not used unless dispute arises;
- Paid equally by the Parties.

e Provision for a nominating body to appoint
adjudicator if not named in Contract Data:

- Go to www.ice-sa.org for local NEC Users List.

e Adjudicator MUST know NEC inside out and be
impartial:
— written submissions; no hearings;
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Adjudication in NEC

e W1.3(1) Dispute type per Adjudication Table.

e W1.3(2) If a disputed matter is not notified or referred on time neither
Party may refer to the Adjudicator or the tribunail:

- Note fime barring.
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The Adjudicator’s Decision

e W1.3(3) Adjudicator decides on basis of written
submissions.

 May seek advice from others; e.g. legal counsel.

* W1.2(2) Makes decision as an independent
adjudicator not as an arbitrator.

e W1.3(10) Decision is binding and enforceable:

- If a Party is dissatisfied he may notify intent to
proceed to the tribunal;

- If no notice decision is also final.
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Secondary Options
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Secondary Options

Select only those required:

X1 Price Adjustment for Inflation (Option A & C only)

X2 Changes in the Law

X3: Multiple Currencies (Option A only)

X4:. Ultimate Holding Company Guarantee

X8: Undertakings to the Client or Others

X10: Information Modelling

X11: Termination by the Client (not used with Option X19)
X12: Multiparty Collaboration (not used with Option X20)
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Secondary Options (cont.)

X13: Performance Bond

X17: Low Service Damages

X18: Limitation of Liability

X19: Termination by Either Party (not used with Option X11)
X20: Key Performance Indicators (not used with Option X12)
X21: Whole Life Cost

X23: Extending the Service Period

X24: The Accounting Periods
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Key success factors in managing
NEC4

 Prepare a good contract with as complete Scope as possible. The Scope is key.

 Produce and present a set of rules of contract administration at the kick-off meeting
and instil a co-operative style of behaviour

* Follow the contract within the times stated

 Manage risk through the Early Warning Process

* Manage the Programme in collaboration

 Constantly update cost forecast

 Be proactive, particularly in compensation events

e Constantly refer to the NEC4 User Guides when required

 Avoid “us and them” - use only “we”. The Parties work collaboratively!
 No finger-pointing

e Manage the project and not the Client/ the Contractor and administer the contract
 Investin, develop and protect trust!

e Have some fun!ll
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